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1 Iii the Police Court of the District of Columbia 

April Term, A. D. 1936. 

The District of Columbia, ss: 

Vernon E. West, Esq., Acting* Corporation Counsel, by 
Raymond Sparks, Assistant Corporation Counsel, who for 
the District of Columbia prosecutes in this behalf in his 
proper person, comes here into Court, and causes the Court 
to be informed, and complains that the Capital Transit 
Company, a corporation of the District of Columbia, incor¬ 
porated under the laws of the United States relating to the 
District of Columbia aforesaid, on the 7th day of April, in 
the vear A. D. nineteen hundred and thirtv-six, in the Dis- 
trict of Columbia aforesaid, and on V Street, between Four¬ 
teenth and Fifteenth Streets, Northwest, did then and there 
wilfully and unlawfully operate and cause to be operated 
in charter-bus service in the District of Columbia a vehicle 
identified by Capital Transit Company No. 2972 and Dis¬ 
trict of Columbia license tag No. 50,003, without having 
paid the license tax for the operation of said vehicle im¬ 
posed by Sub-paragraph (c) of Paragraph 31 of the Act of 
Congress approved July 1, 1932, amending “Section 7 of 
an Act entitled ‘An Act making appropriations to provide 
for the government of the District of Columbia for the 
fiscal year ending June 30, 1903, and for other purposes,’ 
approved July 1, 1902, and for other purposes”. 

That at said time and place said vehicle, hereinafter re¬ 
ferred to as Vehicle No. 2972, was a passenger vehicle for 
hire having a seating capacity of 8 passengers or more in 
addition to the driver or operator. 

That the Capital Transit Company, pursuant to the pro¬ 
visions of Sub-paragraph (b) of said Paragraph 31, of said 
Act of Congress, on the 30th day of September, 1935, sub¬ 
mitted to the Public Utilities Commission of the District of 
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Columbia applications in triplicate for a license for all 
buses owned by it, said application containing the data re¬ 
quired by the Act for vehicles to be licensed under said 
Sub-paragraph (b), and prior to the 1st day of No- 
2 vember, 1935, the applicant, the Capital Transit Com¬ 
pany, paid to the Collector of Taxes the sum of eight- 
tenths of 1 cent for each vehicle mile proposed to be op¬ 
erated during the license year November 1, 1935—October 
31, 1936, in the District of Columbia by such vehicles, in¬ 
cluding said vehicle No. 2972; and upon presentation of the 
receipt for such payment, the Commissioners of the Dis¬ 
trict of Columbia issued a license authorizing applicant, the 
Capital Transit Company to carry on operations specified 
in said Sub-paragraph (b) with such vehicles, including said 
vehicle No. 2972, in the District of Columbia. 

That said vehicle No. 2972 is one of a large number of 
similar vehicles not confined to rails or tracks operated by 
the said Capital Transit Company for the common carrier 
transportation of passengers for hire over regularly de¬ 
fined routes, except when operated in a charter-bus or sight¬ 
seeing service, in the District of Columbia, all of which 
vehicles, including said vehicle No. 2972, here in question, 
are licensed under the provisions of Sub-paragraph (b) of 
said Paragraph 31 of said Act. 

In addition to the operations of said vehicle No. 2972 by 
the Capital Transit Company in common carrier service 
over regularly defined routes in the District of Columbia, 
it is also, from time to time, operated in so-called charter- 
bus or sight-seeing service in the District of Columbia. 
When in such charter-bus or sight-seeing service the ve¬ 
hicle is hired from the Capital Transit Company by one or 
more persons for a definite trip, which may be entirely 
within or partly within and partly without the District of 
Columbia. Said vehicle is one of those regularly and cus¬ 
tomarily licensed, employed and operated in the Capital 
Transit Company’s daily scheduled routed bus service and 
is operated in such occasional so-called charter-bus or sight¬ 
seeing bus service at times and in such manner as not to 
conflict with its operations in the regular scheduled service, 
and is operated in both classes of service by a driver reg- 
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ularly employed by the Capital Transit Company as 
a bus operator in its common carrier bus transpor¬ 
tation business. That the Capital Transit Company 
also on occasions charters and hires out buses for inter¬ 
state trips and operates them at such times under a cer¬ 
tificate of convenience and necessity issued bv the Inter- 

v •/ 

state Commerce Commission in accordance with the provi¬ 
sions of an Act of Congress known as the “Motor Carrier 
Act, 1935”, approved August 9, 1935. 

That no vehicles for hire having a seating capacity of 8 
passengers or more in addition to the driver or operator, 
are operated by the Capital Transit Company other than 
those licensed under Sub-paragraph (b) of Paragraph 31 
of said Act, and that none of said vehicles is operated 
throughout the license year solelv for charter-bus or sight- 
seeing purposes. 

That said vehicle Xo. 2972 while not needed for regular 
scheduled service was chartered for a definite trip in the 
District of Columbia on the said 7th day of April, 193G, and 
was on such trip wilfully operated by the Capital Transit 
Company in charter-bus service in the District of Columbia 
without having paid the license tax for said vehicle imposed 
by said Sub-paragraph (c) of said Paragraph 31. 

Contrary to and in violation of an Act of Congress in 
such case made and provided, and constituting a law of the 
District of Columbia. 


VERNON E. WEST, 

Acting Corporation Counsel , I). C. 

Personally appeared J. L. Mavars this 8th day of April 
A.D., 1936, and made oath before me that the facts set forth 
in the foregoing information are true, and those stated 
upon information received he believes to be true. 

(Signed) RAYMOND SPARKS 

Assistant Corporation Counsel , D. C. 
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4 Endorsed: Filed APR - 8 1936 

F. A. SEBRIXG 
Clerk of Police Court, I). C. 

COPY 

CASEY, JUDGE 

$ 100.00 
June 8, 1936 

Information Xo. 349109 

District of Columbia 

vs. 

Capital Transit Company 

Violation of License Act. 

Atty. G. THOMAS DUXLOP 
for defense, 

Attys. SPARKS & FOLSOM 
for Govt. 

WITXESSES:— 

J. L. Mavars. 

Apr. 8,1936— 

Motion to quash information filed. 

Apr. 8, 1936— 

Cont’d to 4/14/36 

P. R. to appear Req. Govt. 

Apr. 14, 1936— 

Cont’d to 4/21/36 
Bv Court. 

Apr. 21, 1936— 

Cont’d to 4/28/36. 

Req. defense. 

Apr. 28, 1936— 

Cont’d to 4/29/36. 

11:00 A.M. 

Agreement of Counsel. 
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Apr. 29, 1936— 

Substitute motion to quash filed by leave of Court. 
Motion argued bv counsel. 

Taken under advisement. 

Mav 2S 1936— 

Motion to quash overruled. 

Exception noted. 

Cont ? d to 6/3/36, for plea. 

June 3, 1936— 

Plea not guiltv 

June 3, 1936— 

Stipulation, as to facts, of counsel filed. 

Jury trial waived by deft. 

June 3, 1936— 

Motion of defense counsel for judgment of not guilty. 
Motion denied. 

Exception noted. 

June 3, 1936— 

Judgment Guiltv 

June 3, 1936— 

$25.00 fine 

June 3, 1936— 

Exception noted. 

Notice of intention to apply to Court of Appeals for writ 
of error. Appeal bond set at $100.00. 

June 19, 1936— 

Bill of Exceptions settled, signed, sealed and filed. 
Assignment of errors filed. 

5 COPY 

In the Police Court of the District of Columbia 

April Term 1936 

Information No. 349109 

District of Columbia 
v. 

Capital Transit Company 

Admitting service of due process herein, conies now the 
Capital Transit Company, by its attorney G. Thomas Dun- 
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lop, and moves this Honorable Court to quash the Informa¬ 
tion filed on the 8th day of April, 1936, charging’ the said 
Capital Transit Company with operating in charter bus 
service in the District of Columbia a certain vehicle ‘‘with¬ 
out having paid the license tax for the operation of said ve¬ 
hicle imposed by sub-paragraph (c) of paragraph 31 of the 
Act of Congress, approved July 1, 1932”, etc*., as in said 
Information alleged on the grounds: 

1. That the Information does not state facts sufficient to 


constitute an offense under said Act of Congress; 

2. That said Information does not contain a sufficient 
charge to convict this defendant under said Act; 

3. That under the facts stated in the Information defen¬ 
dant is not liable for the tax imposed by said subparagraph 
(c) of paragraph 31 of the aforesaid Act of Congress. 


(Signed) G. THOMAS DUNLOP 
Attorney for Capital Transit Company 
929* E Street, X. W. 


Service of 
1936. 


copy acknowledged this 


29th day of April, 


(Signed) RAYMOND SPARKS 

Asst. Corp. Counsel , I).C. 
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Endorsed: COPY 

No. 349109 

District of Columbia 


Capital Transit Co. 

Substitute Motion to quash Information. 

FILED 
Apr 29 1936 
F. A. SEBRING 
Clerk of Police Court , 1). C. 

In the Police Court of the District of Columbia 

No. 349109 

District of Columbia 


Capital Transit Company 
Opinion 

r i lie questions presented arise under a motion to quash 
the information. The facts are set forth fully in the infor- 
mation, are not in dispute, and the case is represented to 
be a test. 

In brief, the District of Columbia charges that the Capital 
Transit Company unlawfully operated in charter-bus ser¬ 
vice in the District of Columbia a vehicle identified as No. 
2972, bearing license No. 50-003 without having paid the 
license tax for the operation of said vehicle imposed by 
sub-paragraph (c) of Section 31 of the Act of Congress 
approved July 1, 1932. (Title 20, Chap. 10, Sec. 1731, Code 
of the District of Columbia, Supp. 1.). The violation is al¬ 
leged to have occurred on the 7th day of April, 1936, and 
that at the said time and place the vehicle was a passenger 
vehicle for hire, having a seating capacity of eight persons 
or more in addition to the driver or operator. The defen¬ 
dant paid to the Collector of Taxes the sum of eight-tenths 
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of one cent for each vehicle-mile operated or proposed to 
be operated during the license year November 1, 1935, to 
October 31, 1936, for ail of its buses, including vehicle No. 
2972. In addition to being operated in its regular routed 
service, bus No. 2972 is also operated in so-called charter- 
bus or sight-seeing service, and is operated in both classes 
of service by a driver regularly employed by the Capital 
Transit Company. That the defendant company also on 
occasions charters and hires out buses for interstate trips, 

and operates them as such under a certificate of 

8 convenience and necessitv issued bv the Interstate 

• • 

Commerce Commission. It is conceded that no ve¬ 
hicles are operated by the defendant company other than 
those licensed under subparagraph (b). It is likewise con¬ 
ceded that on the 7th day of April, 1936, bus No. 2972 was 
operated in charter-bus service engaged in intra-District 
Business. The District of Columbia contends that the bus, 
at the time and place in question was wilfully operated by 
the defendant without having paid the license tax imposed 
by sub-paragraph (c) of Section 31 of the Act above re¬ 
ferred to. The defendant contends the bus was lawfully 
operated in that the tax imposed by sub-paragraph (b) of 
Section 31 had been paid, and that no other tax is ap¬ 
plicable. 

In my opinion, Congress quite definitely intended to im¬ 
pose a license tax for the operation of any vehicle or ve¬ 
hicles not confined to rails or tracks for the transportation 
of passengers for hire over all or any portion of any de¬ 
fined route or routes in the District of Columbia. That the 
tax assessed in sub-paragraph (b)—eight-tenths of one 
cent for each vehicle-mile proposed to be operated—is in¬ 
tended to cover only common carrier routed service ap¬ 
pears to be clear when the language of sub-paragraphs (b) 
(e) and (d) is considered in connection with the types of 
vehicles and service covered bv these subsections, together 
with the express directions contained in paragraphs 1 and 
4 of the Act. At the outset, I am of the opinion that the 
language 

“* * * except when such vehicle or vehicles are to be 
operated solely for sight-seeing purposes * 
expressly excepts routed vehicles from the eight mills tax 
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when they are operated solely for sight-seeing purposes, 
and such vehicles then become taxable under paragraph 
(c) of the Section. 

Vehicles proposed to be operated over defined routes for 
the transportation of passengers for hire can be, and un¬ 
der the act are required to be, scheduled, and when 
9 so scheduled the total number of vehicle-miles to be 
operated can be determined to a reasonable approxi¬ 
mation for the purpose of computing a mileage tax. The 
converse is true of non-routed and non-scheduled vehicles. 

The section, (b), contemplates defined routes, requires 
the applicant to set forth the schedule and total number of 
'Vehicle-miles to be operated, and permits of no increase of 
operation until an application similar to the original is 
made to and approved by the Public Utilities Commission. 
These requirements appear particularly applicable to ve¬ 
hicles in definitelv routed and scheduled common-carrier 

•• 

service, to the exclusion of other types of vehicles and ser¬ 
vice. 


As has been seen, sub-paragraph (b) contemplates the 
operation of vehicles (buses) for the transportation of pas¬ 
sengers for hire over defined routes. It will be observed 
that this sub-paragraph makes no provision as to the seat¬ 
ing capacity of the bus. Sub-paragraph (c) therefore re¬ 
quires the owners of passenger vehicles having a seating 
capacity of eight passengers or more, and other than those 
licensed in sub-paragraph (b), to pay a license tax of $100 
per annum for each such vehicle used. 

Sub-paragraph (d) requires the owners of passenger ve¬ 
hicles for hire other than those licensed in sub-paragraphs 
(b) and (c) to pay a license tax of $25 per annum for each 
vehicle used in the conduct of their business. 

In the section of the Act under consideration, exact pre¬ 
cision of language in the classification of vehicles sought to 
be taxed mav be lacking, but it is believed there are no 
ambiguities. Counsel for the defendant suggests recourse 
to the Motor Carriers Act of 1935 as an aid to interpreta¬ 
tion of the License Act of 1932. The Motor Carriers Act 
of 1935 conferred jurisdiction on the Interstate Com- 
10 merce Commission over motor carriers operating in 
interstate commerce and for other purposes—an act 
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of national application—whereas the License Act of 1932 
was an act of Congress having local, District of Columbia, 
application only. Attempted reconciliation of the act of 
1935 would throw no light on Congressional intention when 
that bodv sits as a District Legislature. In anv event it is 
not deemed necessary to look to other legislative enact¬ 
ments seeking an indication of the intention of Congress, 
as Mr. Gilbert’s Report, recommending the passage of the 
bill, sharpens the classification made in the act with the 
following reasoned legislative intention: 

“The provisions of paragraph 31 are intended to estab¬ 
lish a tax basis in lieu of any other franchise, personal, or 
license tax by a requirement of 8 mills per bus-mile on 
routed common carrier vehicles except sight-seeing vehicles. 
In view of the fact that the mileage operated by such ve¬ 
hicles can be ascertained with reasonable accuracy and 
bears direct relation to the extent of use within the District 
of Columbia, it is believed that this is the most reasonable 
method of taxation and has been almost universally adopted 
for taxing routed public passenger vehicles in the States. 

Sight-seeing buses, charter buses, and similar vehicles 
operate irregular distances and irregular routes and the 
mileage tax is not applicable. Therefore a fixed tax of $100 
per vehicle is proposed.” 

Referring again to the Act, paragraph 1 (Sec. 1701, D. C. 
Code) is quoted in part as follows: 

“Xo person shall engage in or earrv on anv business, 
trade, profession, or calling in the District of Columbia for 
which a license fee or tax is imposed by the terms of this 
chapter without having first obtained a license so to do. 


* ? -> 


Paragraph 4 (Sec. 1704 D. C. Code) reads in part as fol¬ 
lows : 

“When more than one business, trade, profession, or 
calling for which a license is prescribed in this chapter shall 
be carried on by the same person, the license fee or tax 
shall be paid for each such business, trade, profession, or 
calling, except where otherwise specifically provided in this 
chapter: * * *. 

Paragraph 1 and 4 clearly indicate the intention of Con¬ 
gress to tax all businesses for which a license tax is imposed 
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by the terms of the Act; that separate businesses conducted 
by the same person shall be taxed separately is also 

11 clearlv indicated. 

If routed service, and charter-service fall into two 
classifications, and I think they do, it follows they are sep¬ 
arate businesses, the routed-service to be taxed under the 
terms of sub-paragraph (b) of the Act, and the charter- 
service to be taxed under sub-paragraph (c) of the Act. 
The motion to quash, accordingly, is overruled. 

(Signed) WALTER J. CASEY 

Judge, Police Court. 

Mav 28, 1936. 

12 Endorsed: COPY 

No. 349109 

District ok Columbia 
vs. 

Capital Transit Company 
Filed Mav 28, 1936 
Memorandum of Opinion 

(Casey J.) overruling motion to quash information. 

13 COPY 

In the Police Court of the District of Columbia 

No. 349,109 
District of Columbia 

v. 

Capital Transit Company, a corporation, Defendant. 

Stipulation on Facts 

It is hereby stipulated and agreed, by and between the 
District of Columbia, acting through its attorneys, and the 
Capital Transit Company, defendant, acting through its 
attornev, that the facts and all of the facts of this case are 
set forth in the information herein, and the case is pre- 
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sented and submitted to the Court for judgment on said 
facts as so stipulated. 

June 3, 1936. 

(Signed) VERNON E. WEST 

Acting Corporation Counsel, D. C. 

IlINMAN D. FOLSOM 
Special Assistant Corporation Counsel, D. C. 

RAYMOND SPARKS 
Assistant Corporation Counsel, D. C. 
Attorneys for the District of Columbia 
District Building. 

G. THOMAS DUNLOP 

Ait to nicy for Defendant , 
Potomac Electric Power Co. Building 


U 


Endorsed: COPY 
No. 349109 

District of Columbia 


vs. 

Capital Transit Co. 

Stipulation of Counsel 

FILED 

Jim 3 1936 

F. A. SEBRTNG 

Clerk of Police Court. D. C. 

15 In the Police Court of the District of Columbia 

No. 349,109 

District of Columbia, 
v. 

Capital Transit Company, a corporation, Defendant. 

Bill of Exceptions. 

Be it Remembered that on April 8, 1936, the District of 
Columbia tiled an Information in the Police Court of the 
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District of Columbia against the Capital Transit Company 
as defendant, as follows: 

“IN THE POLICE COURT OF THE DISTRICT 

OF COLUMBIA 

April Term, A.D. 1936 
“The District of Columbia, ss: 

“VERNON E. WEST, Esq., Acting Corporation Counsel, 
by RAYMOND SPARKS, Assistant Corporation Counsel, 
who for the District of Columbia prosecutes in this behalf in 
his proper person, comes here into Court, and causes the 
Court to be informed, and complains that the Capital Tran¬ 
sit Company, a corporation of the District of Columbia, in¬ 
corporated under the laws of the United States relating to 
the District of Columbia aforesaid, on the 7th day of April, 

in the vear A.D. nineteen hundred and thirtv-six. in the 
• * » 

District of Columbia aforesaid, and on V Street, between 
Fourteenth and Fifteenth Streets, Northwest, did then and 
there wilfully and unlawfully operate and cause to be 
operated in charter-bus service in the District of Columbia 
a vehicle identified bv Capital Transit Comnanv No. 2972 
and District of Columbia license tag No. 50,003, without 
having paid the license tax for the operation of said ve¬ 
hicle imposed by Sub-paragraph (c) of Paragraph 31 of 
the Act of Congress approved July 1, 1932, amending ‘Sec¬ 
tion 7 of an Act entitled “An Act making appropria¬ 
ble tions to provide for the government of the District 
of Columbia for the fiscal year ending June 30, 1903, 
and for other purposes”, approved July 1, 1902, and for 
other purposes’. 

“That at said time and place said vehicle, hereinafter 
referred to as Vehicle No. 2972, was a passenger vehicle 
for hire having a seating capacity of 8 passengers or more 
in addition to the driver or operator. 

“That the Capital Transit Company, pursuant to the 
provisions of Sub-paragraph (b) of said Paragraph 31, of 
said Act of Congress, on the 30th day of September, 1935, 
submitted to the Public Utilities Commission of the Dis¬ 
trict of Columbia applications in triplicate for a license for 
all buses owned by it, said application containing the data 
required by the Act for vehicles to be licensed under said 
Sub-paragraph (b), and prior to the 1st day of November, 
1935, the applicant, the Capital Transit Company, paid to 
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the Collector of Taxes the sum of eight-tenths of 1 cent for 
each vehicle mile proposed to be operated during the license 
year November 1, 1935—October 31, 1936, in the District 
of Columbia by such vehicles, including said Vehicle No. 
2972; and upon presentation of the receipt for such pay¬ 
ment, the Commissioners of the District of Columbia issued 
a license authorizing applicant, the Capital Transit Com¬ 
pany to carry on operations specified in said Sub-paragraph 
(b) with such vehicles, including said Vehicle No. 2972, in 
the District of Columbia. 

“That said Vehicle No. 2972 is one of a large number of 
similar vehicles not confined to rails or tracks operated by 
the said Capital Transit Company for the common carrier 
transportation of passengers for hire over regularly de¬ 
fined routes, except when operated in a charter-bus or sight¬ 
seeing service, in the District of Columbia, all of which 
vehicles, including said Vehicle No. 2972, here in question, 
are licensed under the provisions of Sub-paragraph 
(b) of said Paragraph 31 of said Act. 

17 “In addition to the operations of said Vehicle No. 

2972 by the Capital Transit Company in common 
carrier service over regularlv defined routes in the District 
of Columbia, it is also, from time to time, operated in so- 
called charter-bus or sight-seeing service in the District of 
Columbia. 'When in such charter-bus or sight-seeing ser¬ 
vice the vehicle is hired from the Capital Transit Company 
by one or more persons for a definite trip, which may be 
entirely within or partly within and partly without the Dis¬ 
trict of Columbia. Said vehicle is one of those regularlv 
and customarily licensed, employed and operated in the 
Capital Transit Company’s daily scheduled routed bus ser¬ 
vice and is operated in such occasional so-called charter- 
bus or sight-seeing bus service at times and in such man¬ 
ner as not to conflict with its operations in the regular sched¬ 
uled service, and is operated in both classes of service by 
a driver regularly employed by the Capital Transit Com¬ 
pany as a bus operator in its common carrier bus transpor¬ 
tation business. That the Capital Transit Company also on 
occasions charters and hires out buses for interstate trips 
and operates them at such times under a certificate of con¬ 
venience and necessity issued by the Interstate Commerce 
Commission in accordance with the provisions of an Act 
of Congress known as the ‘Motor Carrier Act, 1935’, ap¬ 
proved August 9, 1935. 
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44 That no vehicles for hire having a seating capacity of 
8 passengers or more in addition to the driver or operator, 
are operated by the Capital Transit Company other than 
those licensed under Sub-paragrapli (b) of Paragraph 31 
of said Act, and that none of said vehivles is operated 
thougiiout the license year solely for charter-bus or sight¬ 
seeing purposes. 

“That said Vehicle No. 2972 while not needed for regu¬ 
lar scheduled service was chartered for a definite trip in 
the District of Columbia on the said 7th day of April, 1936, 
and was on such trip wilfully operated by the Capi- 
18 tal Transit Company in charter-bus service in the 
District of Columbia without having paid the license 
tax for said vehicle imposed by said Sub-paragraph (c) of 
said Paragraph 31. 

“Contrary to and in violation of an Act of Congress in 
such case made and provided, and constituting a law of 
the District of Columbia. 


VERNON E. WEST 
Acting Corporation Counsel y D. C. 

44 Personally appeared J. L. Mavars this 8th day of April, 
A.I). 1936, and made oath before me that the facts set forth 
in the foregoing are true, and those stated upon informa¬ 
tion received lie believes to be true. 

RAYMOND SPARKS 
Assistant Corporation Counsel, D. C.” 

That thereafter, and in due time, the defendant filed a 
motion to quash the said Information upon the following 
grounds: 

1. That the Information does not state facts sufficient to 
constitute an offense under said Act of Congress; 

2. That said Information does not contain a sufficient 
charge to convict this defendant under said Act; 

3. That under the facts stated in the Information defen¬ 
dant is not liable for the tax imposed by said sub-para¬ 
graph (e) of paragraph 31 of the aforesaid Act of Con¬ 
gress. 

That thereafter the motion came on to be heard upon 
oral argument before the Honorable Walter J. Casey, 
Judge of said Police Court and the Court took the same 
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under advisement; and thereafter as appears from the rec¬ 
ord the Court rendered its decision by memorandum opin¬ 
ion and over-ruled said motion to quash, to which action of 
the Court the defendant then and there noted its exception 
which exception was allowed by the Court and entered 
upon its minutes; that thereafter on the 3rd day of June, 
1936, in open court the defendant pleaded “Not 
19 Guilty” to the charge of the Information and waived 
trial by jury; that thereupon the cause came on for 
trial before said Judge of said Court on the same day upon 
stipulation filed in said cause as to the facts, said stipula¬ 
tion being as follows: 

“Stipulation on Facts. 


“It is hereby stipulated and agreed, by and between the 
District of Columbia, acting though its attorneys, and the 
Capital Transit Company, defendant, acting through its 
attorney, that the facts and all of the facts of this case are 
sot forth in the Information herein, and the case is pre¬ 
sented and submitted to the Court for judgment on said 
facts as so stipulated.” 


'Whereupon the defendant, by its counsel, moved the 
Court for a finding in its favor and a judgment of “Not 
Guilty” upon the ground that the provisions of the statute 
in question, with the violation of which the defendant is 
charged, did not require or contemplate the obtaining of 
a separate license under the provisions of sub-paragraph 
(c) of paragraph 31 of said statute where the defendant 
had sought and obtained the license or licenses required by 
sub-paragraph (b) of said paragraph 31 for the operation 
of all of its motor bus vehicles over defined routes in the 
District of Columbia, including the Vehicle in question 
herein. But the Court over-ruled defendant’s said mo¬ 
tion; to which action of the Court the defendant then and 


there noted it exception, which exception was allowed by 
the Court and entered upon its minutes; and thereafter, as 
appears from the record, on, to wit, the 3rd day of June, 
1936, the Court found the defendant guilty as charged in 
the Information; to which finding of the Court the defen¬ 
dant then and there noted its exception, which exception 
was allowed by the Court and entered upon its minutes; 


VS. DISTRICT OF COLUMBIA. 


17 


and thereafter judgment against the defendant was entered 
in accordance with said finding and a fine of $25, was im¬ 
posed upon the defendant, to which action of the Court the 
defendant then and there noted its exception, which excep¬ 
tion was allowed by the Court and entered upon its minutes. 

The foregoing contains the substance of all of the evi¬ 
dence bearing upon the exceptions herein reserved 
20 on behalf of the defendant and necessary to explain 
the issues and questions involved. 

And thereupon, and as all of said exceptions were duly 

noted and allowed as aforesaid and duly entered upon the 

minutes of the Court, and because the matters and things 

hereinbefore recited are not all matters of record, in order 

to make the same a part of the record herein, which is liere- 

bv ordered, so that the defendant mav have its case re- 

viewed on appeal, the defendant, by its attorney, moves the 

court to sign and seal this, its bill of exceptions, to have 

the same force and effect as if each and everv one of said 

%> 

exceptions had been separately signed and sealed which 
motion is granted by the Court; and thereupon the defen¬ 
dant tenders this, its bill of exceptions and requests the 
Court to sign and seal the same, which is accordingly done, 
now for then, this 19th day of June, 1936. 

(Signed) WALTER J. CASEY 

Justice . 
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Endorsed: 349109 


Bill of Exceptions 
Submitted 
June 8, 1936 
Capital Transit Co. 


June 19, 1936 
Bill of Exceptions 
Settled—signed, sealed & filed 
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22 In the Police Court of the District of Columbia 

No. 349,109 

District of Columbia 
v. 

Capital Transit Company, a corporation, Defendant. 

Assignment of Errors. 

The Court erred: 

1. In holding 1 that the tax assessed under subparagraph 
(b) of paragraph 31 of an Act of Congress approved July 
1, 1932, amending “Section 7 of an Act entitled ‘An Act 
making appropriations to provide for the government of 
the District of Columbia for the fiscal year ending June 
30, 1903, and for other purposes’, approved July 1, 1902, 
and for other purposes”, is intended to cover only common 
carrier routed service and not all of the mileage operated 
by the vehicles licensed under subparagraph (b); 

2. In holding that vehicles licensed under subparagraph 
(b) and operated both in scheduled routed service and 
charter-bus or sight-seeing service are taxable both under 
subparagraph (b) and subparagraph (c) although the tax 
imposed by subparagraph (c) by the express language 
thereof applies only to vehicles “other than those licensed 
in the preceding subparagraph” (b); 

3. In holding that the owners of certain passenger ve¬ 
hicles for hire having a seating capacity of 8 passengers 
or more in addition to the driver or operator are subject to 
the license tax of $100 per annum imposed by subpara¬ 
graph (c) for each vehicle used, although the owners of 
such passenger vehicles have paid the tax and secured the 
license with respect to the same vehicles imposed by sub- 
paragraph (b) and notwithstanding that by the express 
language of subparagraph (c) the tax imposed thereby 
applies only to passenger vehicles “other than those 
licensed in the preceding subparagraph” (b); 

4. In holding that it was the intention of Congress that 

owners of vehicles operating both in scheduled and 

23 charter-bus or sight-seeing service should pay the 
taxes and secure the licenses prescribed by both sub- 

paragraphs (b) and (c) as being engaged in more than one 
business, trade or calling, notwithstanding that exceptions 
are made by paragraph 4 (Sec. 1704 D. C. Code) “where 
otherwise specifically provided in this chapter”; 
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5. In ignoring the express provisions of subparagraph 
(c) to the effect that the license and tax thereby imposed 
applied only to vehicles 4 ‘ other than those licensed in the 
preceding subparagraph’’ (b); 

6. In over-ruling the defendant’s motion to quash the in¬ 
formation ; 

7. In over-ruling defendant’s motion for a finding of “Not 
Guilty” upon the whole case; and 

8. In finding the defendant “Guilty” upon the law and 
the evidence. 

G THOMAS DUNLOP 
Attorney for Defendant. 

24 Endorsed: June 19, 1936 

Assignment of Errors Filed 
F. A. SEBRING 
Clerk Police Court, D. C. 

COPY 

25 In the Police Court of the District of Columbia. 

No. 349,109 
District of Columbia 
v. 

Capital Transit Company, a corporation, Defendant. 

Designation of Record 

1. Information, filed April S, 1936 

2. Substitute Motion to Quash, filed April 29, 1936. 

3. Memorandum opinion of Judge Casev, filed May 28, 

1936. 

4. Plea of “Not Guilty”, June 3, 1936 (memorandum) 

5. Stipulation as to Facts, filed June 3, 1936. 

6. Jury trial waived, June 3, 1936 (memorandum) 

7. Motion on behalf of defendant for judgment of “Not 

Guilty”, June 3, 1936 (memorandum). 

8. Motion denied, June 3, 1936. (memorandum) 

9. Fine of $25. imposed, June 3, 1936 (memorandum) 

10. Notice of intention to apply for writ of error, June 

3, 1936 (memorandum) 

11. Bill of Exceptions, filed 

12. Assignment of Error, filed 
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13. Petition for Writ of Error, filed 

14. This Designation of Record (memorandum) 

(Signed) G. THOMAS DUNLOP 

Attorney for Defendant. 

Service of the foregoing Designation of Record is ac¬ 
knowledged this 19th day of June, 1936. 

(Signed) RAYMOND SPARKS 

Asst. Corporation Counsel. 
26 United States of America, ss: 

The President of the United States, 

To the Honorable Walter J. Casey, Judge of the Police 
Court of the District of Columbia, 

GREETING: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between District of Columbia, 
Plaintiff v. Capital Traction Company, Defendant, Informa¬ 
tion No. 349,109, a manifest error hath happened, to the 
great damage of the said Defendant as by its complaint 
appears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the United 
States Court of Appeals for the District of Columbia, to¬ 
gether with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 15 days from the 
date hereof, that the record and proceedings aforesaid be¬ 
ing inspected, the said Court of Appeals may cause fur¬ 
ther to be done therein to correct that error, what of right 
and according to the laws and customs of the United States 
should be done. 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the 24tli day of June, in 
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the year of our Lord one thousand nine hundred and 
thirty-six. 

MONCUKE BURKE, . 

Chief of the Court of Appeals for the 
District of Columbia . 

UNITED STATES 
By: C. PRESTON GAINOR, 

(Seal) Assistant Clerk. 

Allowed by 

D. LAWRENCE GRONER, 

Associate Justice of the Court of Appeals for the Dis¬ 
trict of Columbia. 

UNITED STATES 

27 Endorsed: This writ 

rec’d June 24, 1936 
Filed F. A. SEBRING 
Clerk Police Court , D. C. 

28 No. 349109 

In the Police Court of the District of Columbia 

April Term, 1936 

Information for 
Violation of License Act 

District of Columbia 
vs. 

Capital Transit Company 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

April 8, 1936 Information filed 

April 8, 1936 Motion to quash information filed. Cont’d 

to April 14, 1936. Personal recogni¬ 
zance to appear. Request of Govern¬ 
ment. 

April 14, 1936 Cont’d to April 21, 1936. By Court. 

“ 21 “ Cont’d to April 28, 1936. Request of de¬ 

fense. 
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( L 



“ 29 
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June 3, 


June 19 


J une 24 


Julv 14 


(Seal) 


“ Cont’d to April 29, 1936. Agreement of 
counsel. 

“ Substitute motion to quash filed, by leave 
of Court. 

Motion argued by counsel. Taken under 
advisement. 

“ Motion to quash overruled. 

Exception noted. Cont’d to June 3, 1936, 
for plea. 

1936 Plea Not Guilty 

Stipulation, as to facts, of counsel filed. 

Jurv trial waived bv defendant. 

* +> 

Motion of defense counsel for judgment of 
Not Guilty. 

Motion denied. 

Exception noted. 

Judgement Guilty. $25.00 fine. 

Exception noted. Notice of intention to 
apply to Court of Appeals for writ of 
error. Appeal bonds set at $100.00 

“ Bill of exceptions settled, signed, sealed 
and filed. 

Assignment of errors filed. 

Designation of record filed. 

“ Writ of Error received from Court of 
Appeals. 

“ Copy of record and proceedings in this 
case, together with Writ of Error, 
transmitted to Court of Appeals in 
opedience to said Writ. 

F. A. SEBBING 

Clerk. 


29 Endorsed: No. 349109 

District of Columbia 
vs. 

Capital Transit Company 


Violation of License Act 


Endorsed on Cover: In Error to the Police Court. No. 
6780. Capital Transit Company, Plaintiff in Error, vs. 
District of Columbia. United States Court of Appeals for 
the District of Columbia. Filed Jul 14, 1936. Moncure 
Burke, Clerk 
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IN THE 


{EJmteiJ States Court of appeals! 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1936. 


No. 6780. 

Special Calendar. 


Capital Transit Company, Plaintiff in Error , 

v. 

District of Columbia. 


BRIEF ON BEHALF OF CAPITAL TRANSIT CO. 


STATEMENT OF CASE. 

This cause comes here upon a writ of error to the 
Police Court of the District of Columbia in a prosecu¬ 
tion against the Capital Transit Company by an Infor¬ 
mation, which by stipulation contains all of the essen¬ 
tial facts (R. 11). The Prosecution was for an alleged 
violation of the provisions of an Act of Congress (be¬ 
ing subparagraph (c) of paragraph 31 of the Appro¬ 
priation Act for the District of Columbia, approved 
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July 1, 1932). The case is frankly a test for the de¬ 
termination of the proper interpretation of the Act un¬ 
der consideration, pertinent provisions of which are as 
follows: 

“Par. 31. (a). Every passenger vehicle for hire 
licensed under this paragraph shall be considered 
a public vehicle. 

“(b) Any person, partnership, association, 
trust, or corporation operating or proposing to 
operate any vehicle or vehicles not confined to 
rails or tracks for the transportation of passen¬ 
gers for hire over all or any portion of any de¬ 
fined route or routes in the District of Columbia, 
except when such vehicle or vehicles are to be op¬ 
erated solely for sight-seeing purposes , shall, on 
or before the 1st day of October in each year, or 
before commencing such operation, submit to the 
Public Utilities Commission of the District of Co¬ 
lumbia, in triplicate, an application for license, 
stating therein the name of such person, partner¬ 
ship, association, trust, or corporation, the num¬ 
ber and kind of each type of vehicle to be used in 
such operations, the schedule or schedules and the 
total number of vehicle-miles to be operated ivitli 
such vehicles within the District of Columbia dur¬ 
ing the twelve-month period beginning with the 

1st dav of November in the same vear. The Pub- 
« * 

lie Utilities Commission shall thereupon verify 
and approve, or return to the applicant for cor¬ 
rection, and resubmission, each such statement, 
and when approved, forward one copy thereof to 
the Commissioners of the District of Columbia or 
their designated agents and return one copy to the 
applicant. Upon receipt of the approved copy, and 
prior to the 1st day of November in the same year, 
or before commencing such operation, each such 
applicant shall pay to the collector of taxes, in lieu 
of any other franchise, personal or license tax , in 
connection with such operation, the sum of eight- 
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tenths of 1 cent for each vehicle-mile proposed to 
he operated in the District of Columbia in accor- 
dayice with the application as approved. Upon pre¬ 
sentation of the receipt for such payment, the Com¬ 
missioners of the District of Columbia or their 
designated agent shall issue a license authoriz¬ 
ing the applicant to carry on the operations em¬ 
bodied in the approved application. No increase 
of operations shall be commenced or continued un¬ 
less and until an application similar to the original 
and covering such increase in operation shall have 
been approved and forwarded in the same man¬ 
ner and the corresponding additional payment 
made and license issued. No license shall be is¬ 
sued under the terms of this subparagraph with¬ 
out the approval of the Public Utilities Commis¬ 
sion of the District of Columbia. 

‘‘(c) Owners of passenger vehicles for hire hav¬ 
ing a seating capacity of eight passengers or more, 
in addition to the driver or operator, other than 
those licensed in the preceding subparagraph , shall 
pay a license tax of $100 per annum for each ve¬ 
hicle used. No such vehicle shall be operated un¬ 
less there shall be conspicuously displayed there¬ 
in a license issued under the terms of this sub- 
pa ragraph. ,, 

“(d) Owners of passenger vehicles for hire, 
whether operated from a private establishment or 
from public space, other than those licensed in the 
two preceding subparagraphs , shall pay a license 
tax of $25 per annum for each such vehicle used 
in the conduct of their business; licenses issued 
under this subparagraph shall date from July 
1 in each year. There shall be carried on each 
such vehicle a number corresponding to the num¬ 
ber of the license issued therefor, in such place 
and of such character and dimensions as may be 
prescribed by the Public Utilities Commission of 
the District "of Columbia. Said Commission is 
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hereby authorized to establish stands upon the 
public space, adjacent to hotels, or otherwise, for 
occupancy by said vehicles, and is further author¬ 
ized to make and enforce all such reasonable and 
usual police regulations as they may deem neces¬ 
sary for the proper conduct and control of all such 
vehicles, subject to the approval of the joint board 
created by section 6 (e) of the Act entitled ‘An Act 
to amend the Acts approved March 3, 1925 and 
July 3, 1926, known as the District of Columbia 
Traffic Acts, and so forth,’ approved February 
27, 1931.” 

(NOTE—Italics are supplied for the purpose of 
quick and easy reference to the specific language 
of the Act upon which the question here involved 
depends.) 

The Capital Transit Company, having paid the tax 
provided by subparagraph (b) for all of its vehicles 
covering “the total number of vehicle-miles to be op¬ 
erated with such vehicles within the District of Co¬ 
lumbia” during the taxable period, and although none 
of such vehicles are operated “solely ” for sight-see¬ 
ing purposes (see Information, R. 3), the District of 
Columbia nevertheless claims that the Company is lia¬ 
ble for an additional tax of $100 per annum under the 
provisions of subparagraph (c) upon each of these 
same vehicles which is occasionally operated in so- 
called charter bus or sight-seeing service; and the Com¬ 
pany was found guilty of operating in such charter bus 
service, while not needed for regular scheduled ser¬ 
vice, a certain vehicle upon which the mileage tax pre¬ 
scribed by subparagraph (b) of paragraph 31 of the 
said Act had been paid and which had been licensed 
under the provisions of said subparagraph (b), with¬ 
out paying the separate tax for vehicles “other than 
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those licensed in” said subparagraph (b) as provided 
by subparagraph (c) of paragraph 31 of the said Act. 

ASSIGNMENT OF ERRORS. 

The errors relied upon are as follows: The Court 
erred 

1. In holding that the tax assessed under subpara¬ 
graph (b) of paragraph 31 of an Act of Congress ap¬ 
proved July 1, 1932, amending 4 ‘Section 7 of an Act 
entitled ‘An Act making appropriations to provide for 
the government of the District of Columbia for the fis¬ 
cal year ending June 30,1903, and for other purposes 
approved July 1, 1902, and for other purposes,” is in¬ 
tended to cover only common carrier routed service 
and not all of the mileage operated by the vehicles li¬ 
censed under subparagraph (b); 

2. In holding that vehicles licensed under subpara¬ 
graph (b) and operated both in scheduled routed ser¬ 
vice and charter-bus or sight-seeing service are taxa¬ 
ble both under subparagraph (b) and subparagraph (c) 
although the tax imposed by subparagraph (c) by the 
express language thereof applies only to vehicles 
“other than those licensed in the preceding subpara¬ 
graph” (b); 

3. In holding that the owners of certain passenger 
vehicles for hire having a seating capacity of 8 pas¬ 
sengers or more in addition to the driver or operator 
are subject to the license tax of $100 per annum im¬ 
posed by subparagraph (c) for each vehicle used, al¬ 
though the owners of such passenger vehicles have 
paid the tax and secured the license with respect to the 
same vehicles imposed by subparagraph (b) and not¬ 
withstanding that by the express language of sub- 
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pararaph (c) the tax imposed thereby applies only to 
passenger vehicles “other than those licensed in the 
preceding subparagraph” (b); 

4. In holding that it was the intention of Congress 
that owners of vehicles operating both in scheduled and 
charter-bus or sight-seeing service should pay the taxes 
and secure the licenses prescribed by both subpara¬ 
graphs (b) and (c) as being engaged in more than one 
business, trade or calling, notwithstanding that excep¬ 
tions are made by paragraph 4 (Sec. 1704 D. C. Code) 
“where otherwise specifically provided in this chap¬ 
ter”; 

5. In ignoring the express provisions of subpara¬ 
graph (c) to the effect that the license and tax there¬ 
by imposed applied only to vehicles “other than those 
licensed in the preceding subparagraph” (b); 

G. In over-ruling the defendant’s motion to quash 
the Information; 

7. In over-ruling defendant’s motion for a finding 
of “Not Guilty” upon the whole case; and 

8. In finding the defendant “Guilty” upon the law 
and the evidence. 


ARGUMENT. 

It is apparent that the language of subparagraphs 
(1)) and (c) was carefully chosen for the very purpose 
of avoiding double taxation. 

Under the provisions of subparagraph (b) a corpo¬ 
ration operating vehicles for the transportation of 
passengers over defined routes is taxed upon the mile¬ 
age basis for all such vehicles which it operates, except 
only such as “are to be operated ‘solely’ for sight¬ 
seeing purposes”. Since, as appears from the stipu¬ 
lated facts, (R. 3) none of the vehicles operated by the 
Company are to be operated “ solely ” for sight-seeing 
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purposes, it necessarily follows that all of its vehicles 
are liable to the mileage tax prescribed by subpara¬ 
graph (b) and the fact is, as shown by the Informa¬ 
tion (R. 2), that such tax has been paid on all of the 
vehicles owned by the Company, including such as 
may be occasionally operated for charter bus or sight¬ 
seeing purposes. 

It being clear therefore that all of the vehicles owned 
and operated by the Company in whatever service are 
licensed under this subparagraph (b), (R. 2) which is 
the subparagraph referred to in subparagraph (c), the 
tax imposed by subparagraph (c) is not applicable to 
any of these vehicles; the latter tax by the express lan¬ 
guage of subparagraph (c) applying only to vehicles 
“other than those licensed in the preceding subpara¬ 
graph ’ \ 

The Trial Court in its Memorandum Opinion (R. 7- 
11) has practically ignored this essential language of 
subparagraph (c) which expressly excepts from the 
tax imposed thereby all vehicles licensed under sub- 
paragraph (b) (see fifth assignment of error, R. 19). 

It is apparent that the Trial Court in its Memoran¬ 
dum Opinion was largely influenced by the report of 
the committee recommending the passage of the bill (R. 
10). The Court, we submit, erroneously assumes that 
this report recommends this double tax. We most re¬ 
spectfully urge that it does nothing of the kind. If the 
report is read in the light of the careful and express 
language of the Act itself which imposes the mileage 
tax upon, and provides for the licensing of, all vehicles 
operated over defined routes, except such as are oper¬ 
ated “solely” for sight-seeing purposes (subpara¬ 
graph (b) ), and which expressly exempts from the 
$100 tax imposed by subparagraph (c) all vehicles li¬ 
censed under subparagraph (b), then it becomes evi- 
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dent that the committee recognized and was recom¬ 
mending for taxing purposes the distinction between 
and classification of companies whose regular business 
is public, transportation of passengers in routed ser¬ 
vice other than sight-seeing as distinguished from 
those concerns whose regular business is the operation 
of motor vehicles solely in sight-seeing or other service. 
And in view of the committee’s expressed desire to im¬ 
pose “the most reasonable method of taxation” it can 
not be assumed that the committee intended to impose 
double taxation. 

The committee’s report, it will be observed, is en¬ 
tirely silent with respect to these express exceptions 
in subparagraphs (b) and (c). But it is certainly to 
be assumed that the committee knew of them, if indeed 
it did not itself frame or insert the language of these 
exceptions for the very purpose of drawing the dis¬ 
tinction between the two classes of business. Also it 
is apparent that the committee knew of the provisions 
of paragraph 4 of the Act (Sec. 1704, D. C. Code) with 
its exception, which provided that when more than one 
business for which a license is prescribed shall be car¬ 
ried on by the same person the tax shall be paid for 
each such business “except where otherwise specifically 
provided in this chapter (R. 10) The committee 
obviously recognized that when the public transporta¬ 
tion companies are subjected to the mileage tax on all 
their vehicles and on “the total number of vehicle miles 
to be operated with such vehicles within the District of 
Columbia”, the exception provided by paragraph 4 
should apply in order to avoid a double tax; and the 
committee therefore advisedly approved or provided 
the exception specified in subparagraphs (b) and (c) 
above referred to. 
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Unless this construction is placed upon the language 
of subparagraphs (b) and (c) the exceptions therein 
specified become absolutely meaningless. If it was the 
intention of Congress to impose an additional tax of 
$100 per annum upon vehicles occasionally operated 
for sight-seeing purposes for which a tax had been im¬ 
posed and paid upon the mileage basis under subpara¬ 
graph (b), then why was the tax imposed by subpara¬ 
graph (c) limited to vehicles ‘ 4 other than those li¬ 
censed in the preceding subparagraph” (b)? 

And again if it was not intended by subparagraph 
(b) to impose the mileage tax upon all vehicles oper¬ 
ated over defined routes and upon “the total number 
of miles to be operated with such vehicles within the 
District of Columbia” and whether operated occasion¬ 
ally for sight-seeing purposes or not, then wliv was 
Congress so careful to limit the exception to this mile¬ 
age tax to vehicles operated “solely” for sight-seeing 
purposes? 

In short it seems perfectly obvious that the inten¬ 
tion of Congress, as well as the committee which rec¬ 
ommended the legislation, was that the public trans¬ 
portation companies whose regular and principal busi¬ 
ness is the operation of buses for the general trans¬ 
portation of passengers over regularly defined routes, 
should pay the tax upon the mileage basis whether 
some of such mileage is operated for sight-seeing pur¬ 
poses or not; and that those companies, whose regular 
and principal business is the operation of buses in 
sight-seeing or other service as distinguished from the 
former class of business, should pay the $100 per an¬ 
num tax; and that in neither instance should there be 
any double taxation upon the same vehicle. 
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The clear intention of the Act and the precise appli¬ 
cation of its language to the actual situation which it is 
intended to cover will even more clearly appear when 
it is realized that it is a matter of common knowledge 
that the sight-seeing companies actually operate their 
buses over defined routes. The distinction drawn by 
the exception therefore is not between vehicles oper¬ 
ated over defined routes and those not so operated, but 
between vehicles operated over defined routes for the 
general transportation of passengers and occasionally 
operated for sight-seeing purposes as distinguished 
from such vehicles operated solely for sight-seeing pur¬ 
poses. 

The practical question involved in the reasons ly¬ 
ing behind the exceptions provided by the legislative 
committee and Congress in subparagraphs (b) and 
(c) might be well illustrated by the following hypo¬ 
thetical situation: 

Let us assume that the transportation company owns 
and operates 300 buses in its routed and scheduled ser¬ 
vice for the general transportation of passengers and 
that this fleet of buses includes a certain number, say 
ten per cent, in excess of its maximum daily require¬ 
ments for such service in order to care for vehicles 
which are out of commission temporarily for re¬ 
pairs or otherwise. Let us also assume that during 
certain off-peak periods of the day a part of this fleet 
is not needed in this general passenger service, and 
that in order to provide some extra revenue in an ef¬ 
fort toward economy in the interest both of the public 
utility and the public which it serves, these vehicles, 
which are temporarily not needed for immediate use in 
the company’s principal business, and when not so used, 
are employed in so-called charter bus or sight-seeing 
service “in connection with or incident to the fore- 
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going purposes” as authorized by its charter. 
It is evident that under such circumstances no par¬ 
ticular individual vehicles can be set aside and 
licensed solely for such charter bus service because 
such a practice would immediately defeat the very ob¬ 
ject for which this incidental service is engaged in. 
Under this hypothetical situation any one of the entire 
fleet of 300 buses may be, and should be available, 
when not needed for the company’s regular general 
passenger service, for this incidental charter bus busi¬ 
ness. It is equitable and proper, however, that a tax 
should be paid for the operation of these vehicles in 
this incidental business. But it is perfectly evident 
that, if the tax of $100 per vehicle per annum were im¬ 
posed upon every one of the 300 vehicles which are li¬ 
able to be used from time to time in this incidental 
service, the tax amounting in the aggregate to $30,000 
per year would be completely prohibitive and destruc¬ 
tive of such business. It is a simple matter of arith¬ 
metic to demonstrate that at no time could there be 
available for such incidental business more than ten 
per cent, or say 30 buses, which would be out of regular 
service at anv one time. Indeed, this would assume 
that all of these 30 buses would be available for such 
service in spite of the fact that some of them at least 
would be actually in the shops under repair. There¬ 
fore the maximum amount of such incidental business 
which the company could do with its available equip¬ 
ment would be such as could be performed by a max¬ 
imum of less than 30 vehicles. And it is reasonable 
to suppose that because of the normal proportion of 
the 300 vehicles which would be out of commission for 
repairs this available number would be possibly not 
more than half of the 30 which has been assumed. If 
the company should therefore pay a tax on the mile- 
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age basis of twelve to fifteen hundred dollars per year 
it would probably be paying as much as if it were do¬ 
ing the same volume of business with the requisite 
number of vehicles used exclusivelv for that service. 

It is evident therefore that in the mileage tax im¬ 
posed by subparagraph (b) upon all vehicles operated 
in routed service, the company should include a tax 
for all miles operated by the same vehicles in what¬ 
ever service engaged, including the incidental so-called 
charter bus or sight-seeing service, in lieu of the $100 
tax imposed by subparagraph (c) on vehicles “other 
than those licensed in the preceding subparagraph 
(b). And this is precisely the situation which is mel 
by the carefully chosen language of subparagraph (b) 
which provides that the company shall submit to the 
Public Utilities Commission an application for licenses 
stating “the total number of vehicle miles to he oper¬ 
ated with such vehicles within the District of Colum¬ 
bia 9 y during the taxable period. 

The situation here assumed is also precisely the rea¬ 
son for the use of the word “ solely 79 in the exception 
stated in subparagraph (b). It is only when vehicles 
are to be used “solely 99 for sight-seeing purposes (and 
not occasionally or incidentally as assumed in the hy¬ 
pothesis) that they are not to be taxed upon the mile¬ 
age basis prescribed by subparagraph (b). 

And it was precisely for this reason and to cover 
the total obligation imposed by subparagraph (b) that 
“prior to the first day of November, 1935, the appli¬ 
cant, the Capital Transit Company, paid to the Collec¬ 
tor of Taxes the sum of eight-tenths of 1 cent for each 
vehicle mile proposed to be operated during the license 
vear * * * in the District of Columbia by such vehicles 
(that is all vehicles), including said vehicle No. 
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2972”, as stated in the Information (R. 2). So that 
the tax so paid covered not only the mileage operated 
over defined routes in general passenger service, but 
“the total number of vehicle miles to be operated with 
such vehicles within the District of Columbia”. 

It should be evident from the hypothesis and the 
necessary implication arising from such a situation, 
that if the company were required to pay the tax of 
$100 per annum for every vehicle liable to be used at 
any one time during the year in charter bus or sight¬ 
seeing service (which means every vehicle) this inci¬ 
dental business would be an economic impossibility. 
This the committee and Congress doubtless realized 
when they recommended and enacted the exceptions so 
clearly stated in subparagraphs (b) and (c). 

The Trial Court in its opinion said (R. 8): 

“In my opinion, Congress quite definitely in¬ 
tended to impose a license tax for the operation 
of anv vehicle or vehicles not confined to rails or 
tracks for the transportation of passengers for 
hire over all or any portion of any defined route or 
routes in the District of Columbia. That the tax 
assessed in subparagraph (b)—eight-tenths of one 
cent for each vehicle mile proposed to be operated 

—is intended to cover onlv common carrier routed 

%> 

service appears to be clear when the language of 
sub-paragraphs (b), (c) and (d) is considered in 
connection with the types of vehicles and service 
covered by these subsections, * * 

It seems that here the Court was under the erroneous 
impression that only common carrier routed service is 
performed by such public service concerns as the plain¬ 
tiff in error here in their general carriage of passen¬ 
gers for hire. But, as has been heretofore pointed out, 
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such is not the case. The sight-seeing companies which 
operate their buses over scheduled routes are concededlv 
common carriers and in fact as such are subject to the 
jurisdiction of the Public Utilities Commission of the 
District of Columbia which exercises such jurisdiction. 
Xot only that, but taxicabs, which are covered for li¬ 


censing and taxing purposes under subparagraph (d). 
are also common carriers under the jurisdiction of the 
Public Utilities Commission. It cannot be said there¬ 
fore that there is any distinction under the provisions 
of subparagraph (b) between routed service performed 

bv a common carrier and other routed service. And 
•> 

there is no justification in assuming, as the Court 
apparently did, that the sight-seeing service referred 
to in subparagraph (b) is not common carrier service. 

There is ,nothing in the language of subparagraph 
(c) which would indicate that the tax thereby imposed 
was not intended to cover common carrier operations. 
And indeed it will be conceded that the sight-seeing 
companies, operating over defined routes are subject 
to and pay the tax of $100 per annum for each such 
vehicle so operated as provided by subparagraph (c). 

And it will also be conceded that the tax imposed by 
subparagraph (d) of $25 per annum is applicable to 
and paid by taxicabs which are likewise common car¬ 
riers subject to the jurisdiction of the Public Utilities 
Commission as is evident from the very language of 
this subparagraph. 

It is also apparent that the Trial Court’s interpre¬ 
tation of the exception expressed in subparagraph (b) 
(“except when such vehicle or vehicles are to be oper¬ 
ated solely for sight-seeing purposes”) is not tenable 
when considered in the light of the language and obvi¬ 
ous purpose and effect of the provisions of both sub- 
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paragraphs (b) and (c) taken together. The Court’s 
interpretation of the word “solely” as used in this 
exception seems to be that it applies to the use to be 
made of the vehicle at any particular moment and not 
to the character of its use throughout the taxable period 
(R. S, 9). Such an interpretation loses sight of, and 
is inconsistent with, the fact that the $100 tax imposed 
by subparagraph (c) is not imposed for, or applicable 
to, the use of the vehicle at and for any particular mo¬ 
ment, but covers its use in that particular service for 
the entire taxable year, and is intended to be a quid pro 
quo for such use over such period. According to the 
interpretation placed upon this word “solely” by the 
Trial Court the $100 tax would be imposed upon every 
vehicle licensed and upon which the mileage tax had 
been paid under subparagraph (b), even though such 
vehicle were to be used for only one hour during the 
taxable year in charter bus or sight-seeing service. It 
was to prevent just such miscarriage that Congress in¬ 
serted in paragraph 4'of the Act (referred to by the 
Trial Court, (R. 10) the exception applicable to the 
case where more than one business is carried on by the 
same concern. 

With reference to the specific exception provided 
for by subparagraph (c), namely, “other than those 
licensed in the preceding subparagraph”, the Trial 
Court in its opinion makes the following observation 
(R. 9): 

“As has been seen, sub-paragraph (b) contem¬ 
plates the operation of vehicles (buses) for the 
transportation of passengers for hire over defined 
routes. It will be observed that this sub-para- 
graph makes no provision as to the seating ca¬ 
pacity of the bus. Subparagraph (c) therefore 
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requires the owners of passenger vehicles having 
a seating capacity of eight passengers or more, 
and other than those licensed in sub-paragraph 
(b), to pay a license tax of $100 per annum for 
each such vehicle used.” 


In this observation the Court has in effect conceded 
the Company’s contention. 

The precise corollary to the language of subpara¬ 
graph (c) is that even though the vehicle (bus) may 
have a seating capacity of S or more it is not subject to 
the $100 per annum tax if it is licensed under subpara¬ 
graph (b). There is no way by which the Company 
could escape paying the mileage tax for its routed ve¬ 
hicles or avoid the necessity for the license provided by 
subparagraph (b) for such vehicles. And there is no 

contention to the contrarv. 

* 


It is obvious that the reference in subparagraph (c) 
to the seating capacity of the vehicles (buses) is not 
for the purpose of making any distinction so far as size 
and capacity is concerned between vehicles to be li¬ 
censed under subparagraph (b) and those under sub- 
paragraph (c), but quite to the contrary; it being a 
matter of common knowledge that the vehicles (buses) 
operated over defined routes and licensed under sub- 
paragraph (b) all have a seating capacity of eight or 
more and are therefore in the same classification in 


this respect as those covered by subparagraph (cl. 

If the Court means bv its observations that all ve- 

* 

hides having a seating capacity of 8 passengers or 
more which are not licensed under subparagraph (b) 
are to pay the $100 tax, then the situation is exactly as 
we contend and the Company is not liable for the $100 
per annum tax, since all of its vehicles, regardless of 
seating capacity are licensed under subparagraph (b). 
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Or if the Court means that vehicles having a seating 
capacity of 8 or more or those not licensed under sub¬ 
paragraph (b) shall pay the $100 per annum tax, 
then since all of the Company’s vehicles are licensed 
under subparagraph (b) the Court must mean that 
even though being so licensed if they have a seating 
capacity of 8 or more they would be liable for the $100 
tax. If this was the Court’s meaning there would be 
imposed upon the Company by such a construction a 
$100 per annum tax on every vehicle owned by the 
Company in addition to the mileage tax paid under 
subparagraph (b) for such vehicles, since all of the 
buses licensed under subparagraph (b), as shown by 
the Information, have a seating capacity of 8 or more. 

The obvious purpose of the reference to the seating 
capacity in subparagraph (c) is to distinguish the ve¬ 
hicles paying the $100 from all smaller vehicles, such 
as taxicabs, paying the $25 per annum tax under sub- 
paragraph (d). Again the tax imposed by subpara¬ 
graph (d) is only applicable to vehicles “other than 
those licensed in the two preceding subparagraphs” 
whatever may be the capacity and use of the vehicles 
•so licensed in the two preceding subparagraphs. 

The Trial Court in its opinion also says (R. 9) : 

“In the section of the Act under consideration, 
exact precision of language in the classification of 
vehicles sought to be taxed may be lacking, but 
it is believed there are no ambiguities.” 

It is respectfully submitted that “exact precision of 
language” was obviously the aim of Congress and was 
very well obtained when the precise language used is 
not distorted and ambiguities suggested which are not 
present. 
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The two subparagraphs (b) and (c) are unambigu¬ 
ous and together clearly impose 

(1) a tax upon a mileage basis for all buses operated 
by the owner over defined routes, except when such ve¬ 
hicles are operated solely for sight-seeing purposes, 
and 

(2) another tax upon an annual basis per vehicle 
upon the owners of vehicles “other than those li¬ 
censed” under subparagraph (b). 

The operator of vehicles over defined routes has to 
pay the mileage tax provided by subparagraph (b) for 
“the total number of vehicle miles to be operated with 
such vehicles within the District of Columbia ” even 
though part of such mileage may be in so-called sight¬ 
seeing service, because unless operated solely for sight¬ 
seeing purposes they are expressly exempted from 
taxation under the provisions of subparagraph (c), 
since the vehicles covered by that subparagraph are 
only those not licensed under subparagraph (b). 

Additional insight into the purpose of this legisla¬ 
tion is obtained by reference to the following excerpt 
from subparagraph (b) : 

“each such applicant shall pay to the Collector of 
Taxes, in lieu of any other franchise, personal or 
license tax , in connection with such operation, the 
sum of eight-tenths of 1 cent for each vehicle mile 
proposed to be operated in the District of Colum¬ 
bia in accordance with the application as ap¬ 
proved.” 

And in this connection it should be borne in mind 
that the application filed by the Company under the 
provisions of subparagraph (b) covered “the total 
number of vehicle miles to be operated with such ve- 
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hides within the District of Columbia’’ during the tax¬ 
able period (See Information, R. 2). 

The Trial Court in its opinion holds that this inci¬ 
dental charter bus or sight-seeing business is not tax¬ 
able under subparagraph (b) upon the mileage basis 
for the reason, as stated by the Court, that such opera¬ 
tions are not susceptible ‘‘to reasonable approxima¬ 
tion for the purpose of computing the mileage tax” 
(R. 9). Such an assumption is not borne out or sup¬ 
ported by any facts stipulated or otherwise appearing 
in this record. Nor is such an assumption justified by 
any facts which mav be said to be a matter of com- 
mon knowledge. If there is any such common knowl- 
edge of which the Court would take judicial notice it 
is that the mileage operated by every such motor ve¬ 
hicle is, or can be, recorded by meter. And knowing 
the mileage so operated during the previous year, just 
as is the case with the mileage operated in the general 
transportation of passengers, the total number of miles 
to be so operated during the taxable year in this inci¬ 
dental business can be determined 4 ‘to a reasonable 
approximation for the purpose of computing the mile¬ 
age tax.” 

Rules of Statutory Construction. 

The courts have uniformly held that in the construc¬ 
tion and interpretation of statutes every word must be 
given meaning if possible. It is not to be presumed 
that any language of the act is inoperative if it can be 
reconciled and given meaning with other portions of 
the act. Gottlieb v. Com’r . of Immig., 285 Fed. 295, 
affirmed in 265 U. S. 310, 68 L. ed. 1031. 

To read subparagraph (c) as though it did not con¬ 
tain the words “other than those licensed in the pre- 
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ceding subparagraph” and then impose the tax there¬ 
in provided for the operation of buses paying the tax 
under subparagraph (b) and for every one of such 
buses, is plainly to violate this rule of law. 

It is likewise plainly a violation of this rule to read 
subparagraph (b) without the words “except when 
such vehicle or vehicles are to be operated solely for 
sight-seeing purposes”; for this quoted provision 
clearly indicates that vehicles operated “solely” for 
sight-seeing purposes, even though over defined routes, 
are not to be taxed under this subparagraph but un¬ 
der subparagraph (c). 

Again, in the light of this rule of law the words 4 ‘in 
lieu of any other franchise, personal or license tax , in 
connection with” the operation of buses over defined 
routes, are of peculiar significance and must be given 
meaning. Since operation by the Company of its char¬ 
ter bus or sight-seeing service by these same vehicles is 
merely incidental to and ‘ * in connection with” its prin¬ 
cipal operations which are licensed under subpara¬ 
graph (b), the only meaning which can be given the 
quoted language consistent with subparagraphs (b) 
and (c) is that the tax imposed by subparagraph (b) 
for such incidental business is in lieu of the tax which 
would be imposed by subparagraph (c) if such opera¬ 
tions were not merelv incidental and in connection with 

•> 

the main operations. 

There is no question as to the right of the Company 
to engage in the so-called charter bus or sight-seeing 
business as an incident to its transit business for that 
right was expressly given to it by Congress in the 
Joint Resolution “To authorize the merger of street 
railway corporations operating in the District of Co- 
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* 

lumbia, and for other purposes”, approved January 
14, 1933, in which it was provided: 

“The New Company (Capital Transit Company) 
shall be incorporated * * * with power subject to 
the approval of the Public Utilities Commission 
to * * * operate directly transit properties within 
the District of Columbia * * * and to conduct such 
other activities as may be useful or necessary in 
connection with or incident to the foregoing pur¬ 
poses, * * *” 

Under these circumstances the Transit Company is 
not engaged in 44 more than one business” under the 
provisions of paragraph 4 referred to by the Trial 
Court. Indeed, under the provisions of subchapter 
TV of Chapter XVIII of the D. C. Code, pursuant to 
which the Company is incorporated, as interpreted by 
this Court in Dancy v. Clark , 24 App. D. C. 487, 33 
Wash. Law Rep. 18, the corporation is restricted to a 
single class of business. 

Another important applicable rule of law is that tax 
acts must be construed most strongly against the Gov¬ 
ernment and in favor of the taxpayer. Gould v. Gould , 
245 U. S. 151, 62 L. ed. 211; Rudolph v. Knox , 52 App. 
D. C. 33. In this latter case the Court of Appeals said: 

4 4 It is a familiar principle that statutes levying 
taxes are to be strictly construed. The Supreme 
Court of the United States has said: 

4 In the interpretation of statutes levying taxes 
it is the established rule not to extend their pro¬ 
visions, by implication, beyond the clear import 
of the language used, or to enlarge their opera¬ 
tions so as to embrace matters not specifically 
pointed out. In case of doubt they are construed 
most strongly against the government, and in 
favor of the citizen’. Gould v. Gould, 245 U. S. 
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151, 153, 38 Sup. Ct. 53 (62 L. ed. 211) in which 

several cases are cited. 

“To the same effect see Allman v. District of 
Columbia, 3 App. D. C. 8, and 25 R. C. L. 94.” 

In the Gould case, supra, as appears from the opinion 
of the United States Supreme Court, the taxing statute 
under consideration undertook to levy a tax upon the 
entire net income from all sources and defined the term 
net income as including amongst other specified items 
“gains or profits and income derived from any source 
whatever”, with respect to which the Court used the 
language above quoted. And the Court also said 

“As appears from the above quotation, the net 
income upon which subdivision 1 directs that an 
annual tax shall be assessed, levied, collected, and 
paid is defined in division B. The use of the word 
itself in the definition of ‘income’ causes some ob- 
scuritv, but we are unable to assert that alimonv 
paid to a divorced wife under a decree of court 
falls fairly within any of the terms employed. 

“In Audubon v. Shufeldt, 181 U. S. 575, 577, 578, 
45 L. ed. 1009-1011, 21 Sup. Ct. Rep. 735, we said 
* * * Permanent alimonv is regarded rather as a 
portion of the husband’s estate to which the wife is 
equitably entitled, than as strictly a debt; alimony 
from time to time may be regarded as a portion of 
his current income or earnings ”. (Italics ours) 

These two cases (Gould and Audubon) are particu¬ 
larly important in this connection since both involve 
the question of double taxation as in the case at bar. 
In these two cases it is obvious that the Supreme Court 
of the United States in construing the tax act consid¬ 
ered the fact that if the act were to be interpreted as 
imposing the tax upon that portion of the divorced 
wife’s income derived from alimony, the effect would 
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be to impose a tax twice upon the husband’s income 
which could not be presumed to have been the intention 
of Congress certainly in the absence of the clearest 
expression of such intention in the Act. 

Motor Carriers Act of 1935. 

In the regulation of buses engaged in interstate com¬ 
merce Congress has made a similar distinction between 
those carriers whose principal business is the transpor¬ 
tation of passengers over regularly defined routes, and 
those engaged in the so-called charter bus business. In 
the former instance where the carrier purposes to en¬ 
gage in charter bus business merely as an incident to 
its principal business, such incidental charter bus busi¬ 
ness is provided for under a “certificate” of conveni¬ 
ence and necessity required of the common carrier in 
order that it may carry on its principal business as a 
regular common carrier of passengers by motor ve¬ 
hicle. Whereas in the case of the latter, the carrier 
whose principal business is that of charter bus service, 
is required to obtain a “permit” as a contract carrier. 
See Motor Carrier Act of 1935 (approved August 5, 
1935, Sec. 203 (a) (15), Sec. 207 (a) and Sec. 208 (c). 

CONCLUSION. 

For the foregoing reasons the judgment of the Court 
should be reversed. 

Respectfully submitted, 

G. Thomas Dunlop, 

S. R. Bowen, 

Attorneys for Plaintiff in Error . 

George E. Hamilton, 

General Counsel. 
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for the District of Columbia 

April Term, 1936 

No. 6780 —Special Calendar 

Capital Transit Company, plaintiff in error, 

v. 

District of Columbia 


BRIEF ON BEHALF OF THE DISTRICT OF COLUMBIA 


STATEMENT OF CASE 

This case is here upon writ of error to the Police 
Court of the District of Columbia. It involves the 
construction and application of certain provisions 
of the License Act of July 1, 1932. All of the ma¬ 
terial facts are contained by stipulation in the In¬ 
formation filed in the Police Court and printed on 
pages 1-3 of the Transcript. After trial on the 
facts, the plaintiff in error (hereinafter for con¬ 
venience referred to as the appellant) was found 
guilty of wilfully and unlawfully operating on the 
7th day of April, 1936, in the District of Columbia 
in charter-bus service a vehicle owned by the appel¬ 
lant and identified as No. 2972, without having paid 

(i) 
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the license tax for the operation of said vehicle as 
imposed by Sub-paragraph (c) of Paragraph 31 of 
the Act of Congress approved July 1, 1932 (47 
Stat. 550), commonly known as the “License Act.” 
Vehicle No. 2972, at the time alleged in the In¬ 
formation, was one of a large number of similar 
vehicles not confined to rails or tracks operated by 
the appellant in the District of Columbia for the 
common carrier transportation of passengers, over 
• regularly defined routes, except when operated in 
charter-bus or sight-seeing service, all of which 
vehicles, including vehicle No. 2972, are licensed 
under the provisions of Sub-paragraph (b) of Par¬ 
agraph 31 of said License Act. None of said 
vehicles is licensed under the provisions of Para¬ 
graph 31 (c) of the Act. All other material facts 
appear in the Information. 

ARGUMENT 

As stated by appellant (Br. p. 2) “The case is 
frankly a test for the determination of a proper 
interpretation of the Act under consideration, 
* * Paragraph 31 of the License Act, so far 

as pertinent to the controversy, is set forth in 
full on pages 2-4 of appellant’s brief, and for 
brevity is not repeated here. Other important 
provisions of that Act will be quoted as we pro¬ 
ceed with the argument. 

At the outset, we would dispute the opening sen¬ 
tence of the Argument on page 6 of appellant’s 
brief that: 
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6 ‘ It is apparent that the language of Sub- 
paragraphs (b) and (c) was carefully 
chosen for the very purpose of avoiding 
double taxation”. 

In our view, the question of double taxation is not 
involved. Of course, double taxation might be in¬ 
volved if the mileage run by a bus in charter or 
sight-seeing service were included in the total 
mileage used as a base for computing the Sub- 
paragraph (b) tax, and if on top of this a Sub- 
paragraph (c) tax were imposed without allowing 
a deduction for the charter or sight-seeing mileage 
so included. But our position obviates and makes 
impossible any such result or condition. Our con¬ 
tention on this phase is, that the only mileage ap¬ 
plicable in computing the (b) tax is the mileage 
run in routed service, and that the (c) tax pays for 
all mileage run in charter or sight-seeing service. 
Thus, for license tax purposes, the odometer may 
be deemed as not registering mileage when the bus 
is in charter or sight-seeing service. “To consti¬ 
tute double taxation in the prohibited sense, the 
second tax must be imposed upon the same prop¬ 
erty, for the same purpose, * * *” (61 C. J. 
137). It certainly is not double taxation to re¬ 
quire a person to pay two license fees for the privi¬ 
lege of conducting two distinct kinds of business, 
even though both businesses be conducted on the 
same premises or with the same vehicle. As an 
illustration,—it certainly would not be double tax¬ 
ation to require a license for the sale of intoxicat- 
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ing beverages and another license for the sale of 
soft drink beverages, even though both be sold over 
the same counter and out of the same dispensing 
system or out of the same vehicle. The language 
of the paragraphs in issue was chosen not for the 
purpose of “avoiding double taxation”, but for 
the purpose of obtaining tax revenue from and reg¬ 
ulation of the classes of business set forth in the 
paragraphs. 

In Paragraph 1 of Section 7 of the Act, Con¬ 
gress provided that: 

“No person shall engage in or carry on 
any business, trade, profession, or calling in 
the District of Columbia for which a license 
fee or tax is imposed by the terms of this 
section without having first obtained a 
license so to do.” 

And in Paragraph 4 that: 

“When more than one business, trade, 
profession, or calling for which a license is 
herein prescribed shall be carried on by the 
same person, the license fee or tax shall be 
paid for each such business, trade, profes¬ 
sion, or calling except where otherwise spe¬ 
cifically provided herein: * * *” (Italics 
added.) 

Clearly the exception in the latter paragraph ap¬ 
plies only to cases “specifically” provided for, that 
is, to Paragraph 27 1 (b) and (c) of the Act, and 

1 “Par. 27 (a) * * * 

“(b) Owners or managers of bakeries, bottling establish¬ 
ments. candy-manufacturing establishments, grocery stores. 
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not to Paragraph 31 (b) or (e). The latter mani¬ 
festly contain no such specific provision. 

Sections 1 and 4 of the Act show, therefore, that 
Congress intended that there should be a license 
fee exacted from each and every business listed in 
the numerous categories of Paragraphs 8 to 42, 
both inclusive, of the License Act; and further 
that, except as “specifically” provided in Sub- 
paragraphs (b) and (c) of Paragraph 27, Con¬ 
gress intended separate licenses for each business 
listed in the Act. 

As we see it, the issue is simply this,—Since the 
Capital Transit Company has obtained a license 
and paid the license fee for the operation during 
the tax year of bus No. 2972, under Sub-paragraph 
31 (b) of the License Act, may the bus be operated 
also occasionally, or at any time, in charter-bus or 
sight-seeing service without having first obtained a 

ice-cream manufacturing establishments, meat shops, and 
market stands handling food or food products shall pay a 
license fee of $5 per annum: Provided , That if any licensee 
hereunder shall conduct upon the same premises more than 
one of the callings herein listed, no additional fee shall be 
required. 

u (c) Owners or managers of delicatessens, ice-cream par¬ 
lors, restaurants, soda fountains, or soft-drink establish¬ 
ments shall pay a license fee of $15 per annum: Provided , 
That if any licensee hereunder shall conduct upon the same 
premises more than one of the callings herein listed, or listed 
in the preceding paragraph, no additional fee shall be re¬ 
quired. Within the meaning of this subparagraph a res¬ 
taurant shall be any place where food or refreshments are 
served to transient customers to be eaten on the premises 
where sold.” 
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license under Sub-paragraph 31 (c) for such 
charter-bus or sight-seeing operation ? 

The appellant contends that the question should 
be answered in the affirmative, while the District 
submits the negative. As we understand appel¬ 
lant’s position, it is, that Sub-paragraph (c) covers 
vehicles “ other than those licensed in the preceding 
subparagraph” (Sub-paragraph (b)), and that 
since vehicle No. 2972 at the time in question was 
licensed for operation under Sub-paragraph (b), it 
was not required to be licensed under Sub-para¬ 
graph (c) for the conduct of what it terms inci¬ 
dental or occasional charter-bus or sight-seeing 
business. On the other hand, our position is that 
no business, trade, or calling listed in the Act can 
legally be carried on without having first been 
licensed as provided by the Act; that Sub-para¬ 
graph (b) covers one class of business, namely, 
routed service business, and Sub-paragraph (c) 
another and distinct class of business, namely, 
charter-bus and sight-seeing business; that the lat¬ 
ter business, whether conducted incidentallv or 
generally, is no part of the former, and that Con¬ 
gress intended that before a person should operate 
at any time or times any vehicle of a capacity of 
eight passengers or more, in contract, charter, or 
sight-seeing service, he should pay the fee and take 
out the license provided by Sub-paragraph (c). 

Appellant argues that since the general and reg¬ 
ular business of its buses, including bus No. 2972, 
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is the transportation of passengers for hire over 
defined routes in the District of Columbia, and its 
charter and sight-seeing business is only incidental 
and occasional, the exception in Sub-paragraph 
(b) ‘‘except when such vehicle or vehicles are to 
be operated solely for sight-seeing purposes” and 
the limitation in Sub-paragraph (c) “other than 
those licensed in the preceding subparagraph”, 
show clearly that Congress intended that such ve¬ 
hicles, having paid the mileage tax and having 
obtained licenses under (b) should be privileged 
and entitled to do both (b) and (c) business under 
the one license, to wit, the (b) license; that to hold 
otherwise would be to ignore and render meaning¬ 
less the words in the exception and in the limita¬ 
tion just quoted. We agree, of course, that every 
word of the License Act should be given effect in 
determining the intent of Congress, and submit 
that appellant, in its interpretation, among other 
things, of the exception in Sub-paragraph (b), 
ignores two very important words, namely, the 
adverb “when” and the adjective “such”. Ap¬ 
pellant seems to interpret the exception in (b) as 
if it read “except a vehicle or vehicles to be op¬ 
erated exclusively in sight-seeing business”. But 
the language of the exception, in our opinion, war¬ 
rants no such construction. Sub-paragraph (b) 
comprehends passenger vehicles for hire operated 
over “defined route or routes in the District of 
Columbia”. It provides that such vehicles shall 
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pay an 8 mill mileage tax for “such operations”, 
“except when such vehicle or vehicles are to be op¬ 
erated solely for sight-seeing purposes”. Clearly, 
Congress had in mind that “such” routed service 
vehicles would at times be operated in sight-seeing 
service, and it provided, therefore, that “when” 
(that is, in instances when) so operated they should 
be excluded from the category of vehicles covered 
by Paragraph 31 (b), because at such times such 
vehicles would be engaged in a business distinct 
and different from their regular routed service 
business and should be licensed for such business 
accordingly. In addition, we point out that “char¬ 
ter” operations frequently are not “sight-seeing”, 
operations; and it certainly is clear from the ex¬ 
press words of the Act, as well as from the report 
of the Committee on the District of Columbia re¬ 
porting the bill to Congress, (Report No. 1385 from 
the Committee on the District of Columbia, May 12, 
1932, page 3), that “charter buses” are not em¬ 
braced within the provisions of Paragraph 31 (b), 
but are covered by the provisions of Paragraph 
31 (c). The report states, among other things, 
that the Act provides a license tax of “8 mills per 
bus-mile on routed common carrier vehicles except 
sight-seeing vehicles”, while “sight-seeing buses, 
charter buses, and similar vehicles operate irreg¬ 
ular distances and irregular routes and the mile¬ 
age tax is not applicable. Therefore, a fixed tax 
of $100 per vehicle is proposed.” (Italics added.) 
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Of course, particular charters may or may not be 
for sight-seeing purposes. Charter service is not 
common-carrier service, but is controlled entirely 
by contract. We agree with counsel that the 
Federal Motor Carrier Act of 1935 recognizes the 
distinction between charter (contract) service and 
common-carrier service and provides accordingly. 
Likewise Congress in the License Act here under 
interpretation recognized the distinction and pro¬ 
vided accordingly. Bus No. 2972, at the time al¬ 
leged in the Information, was “operated in char¬ 
ter-bus service in the District of Columbia.” (Tr. 
p. 1). We, however, are not resting our case on 
the distinctions between charter-bus, common-car¬ 
rier bus and sight-seeing bus, though we recognize, 
as does appellant, the Committee submitting the 
bill, and the Congress in the Motor Carrier Act and 
the License Act of 1932, that there is an important 
distinction not onlv as to the character of the serv- 
ice, but also as to the regulatory processes required 
and involved in regulating the several types of 
operation. 

We think it was the intent of Congress, as shown 
by the words used in Paragraph 31 and in Para¬ 
graphs 1 and 4 of the License Act, as well as by 
the language of the Committee report submitting 
the bill to Congress, that “when” “vehicles are op¬ 
erated solely for sight-seeing purposes”, whether 
occasionally or throughout the year, and “when” 
vehicles are operated in charter-bus service, 
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whether occasionally or throughout the year, such 
vehicles, even though licensed under Sub-para¬ 
graph (b) for operation for hire over all or any 
portion of any “defined route or routes” in the 
District of Columbia, are subject to and must be 
licensed under Sub-paragraph (c) of Paragraph 
31, and that the limitation in (c)—“other than 
those licensed in the preceding sub-paragraph”— 
was not intended as exempting any vehicle oper¬ 
ating at any time, occasionally or exclusively, in 
sight-seeing or charter-bus service from the pay¬ 
ment of a (c) license fee, or such proportionate 
part thereof as the unexpired part of a license year 
bears to the total 12 months period, as provided by 
Paragraph 5 of the Act. The statement in the 
Committee report that “the mileage tax is not ap¬ 
plicable” to sight-seeing buses, charter buses, and 
similar vehicles, because such vehicles “operate 
irregular distances and irregular routes”, and the 
context of the Act, including the exception in (b) 
with respect to routed service vehicles “when” 
operated solely for sight-seeing purposes, indicate 
in our opinion that when Congress used the words 
in Sub-paragraphs (c) and (d), “other than those 
licensed in the preceding sub-paragraph ”, it used 
them in the sense of “other than those provided 
for in the preceding sub-paragraph”, and was re¬ 
ferring to the type of business or service rendered 
by the vehicles covered by the “preceding para¬ 
graph” and not to the vehicles themselves; and 
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that Congress did not intend that a vehicle licensed 
under Paragraph 31 (b) should be considered as 
licensed also to conduct operations covered by and 
comprehended within the provisions of Sub-para¬ 
graph 31 (c). As further indicating the legisla¬ 
tive intent, we point to the provision in Sub-para¬ 
graph 31 (e), which requires that a driver operat¬ 
ing a vehicle comprehended within Sub-paragraph 
(c) shall have with him at all times a character 
license specifically made applicable to vehicles op¬ 
erated under said Sub-paragraph, indicating, as 
do the other provisions of the Act, including the 
exceptions in Sub-paragraph 31 (b) hereinabove 
quoted and analyzed, that Congress considered op¬ 
erations in charter-bus and sight-seeing service to 
require special supervision and control, and that 
such operations should be specifically licensed un¬ 
der the provisions of Sub-paragraph (c). 

With respect to the hypothetical situation elab¬ 
orated on pages 10, 11 and 12 of appellant’s brief, 
we say only that matters of equity should be ad¬ 
dressed to Congress, that the language of the Act 
and of the Committee reporting the bill and not the 
hypothesis and argument of appellant thereon, 

show the legislative intent, and that under no con¬ 
ceivable circumstances, would the aggregate 
amount of the tax computed under Sub-paragraph 
(c), as limited by the apportionment provisions of 
Paragraph 5 of the Act, approximate $30,000, or 
any other “prohibitive or destructive” amount. 
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CONCLUSION 

In conclusion, we submit that the Act itself, as 
supplemented by the Committee report submitting 
it to Congress, shows that Congress intended,— 

1. That charter and sight-seeing bus business 
should at all times and under all conditions be con¬ 
sidered as a special and independent business and 
be licensed accordingly. 

2. That Sub-paragraph (b) of Paragraph 31 
should embrace operations over defined routes in 
the District of Columbia (defined, of course, by the 
Public Utilities Commission of the District, and 
not by the operating company), and that all vehi¬ 
cles coming within this class should pay 8 mills per 
mile as provided by the sub-paragraph, except 
“when” such vehicles are operated for sight-seeing 
purposes or in charter service, and that “when” 
such vehicles are so operated they should pay, in 
addition to the 8 mill tax imposed for the mileage 
operated over defined routes, the $100 license tax 
provided in Sub-paragraph (c) or a proportion 
thereof according to Paragraph 5 of the Act. 

3. That the requirement of two licenses for two 
separate businesses, such as (b) and (c), is not 
double taxation in any proper sense of the term. 

4. That the words “other than those licensed in 
the preceding Sub-paragraph” in (c) do not refer 
to the individual vehicles but to the type or class of 
business in which the vehicles are engaged when 
licensed under the preceding paragraph, that is, to 
the business of routed service. 
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5. That the lower Court properly construed the 
Act and that its judgment was correct and should 
be affirmed. 

Respectfully submitted. 
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